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INTRODUCTION

Respondents Senator Tim Carpenter, Senator Chris Larson, Senator
Mark Spreitzer, Senator Dianne H. Hesselbein, and Senator Jeff Smith,
sued in their official capacities as members of the Wisconsin Senate and
collectively referred to as “the Democratic Senator Respondents,” by and
through their attorneys, Pines Bach LLP, submit this Response to the
Petitioners” Petition to the Supreme Court of Wisconsin to Take
Jurisdiction of an Original Action (“Petition”).

At this juncture, the Democratic Senator Respondents do not dispute
the five Issues Presented, (Petition at 3-4), and do not contest the well-pled
factual allegations therein, (Petition at 7-37, 4 1-92).1 Moreover, prompt
resolution of these issues is of fundamental importance to the legitimate
operation of democracy in the State of Wisconsin, and the Petitioners’
claims satisfy this Court’s criteria for exercising original jurisdiction. The
Petition should be granted for the reasons stated in the Petition and
supporting Memorandum of Law (“Mem. of Law”), and the additional

reasons detailed below.

1 The Democratic Senator Respondents offer the following clarification to Petition § 54:
The Legislature never attempted to override the Governor’s veto of SB 621. Rather, on
May 17, 2022, the legislative session ended. While an override was on the calendar, it
was never brought up for a vote; no override vote was ever taken. When the session
ended without even a vote on whether to override, as a technical matter the override
“failed.” All other bills that the Governor vetoed during the legislative session and that
were not brought up for an override vote during the session also “failed” to be
overridden on May 17, 2022. Following the Governor’s veto of SB 621 on November 18,
2021, through to the end of the legislative session on May 17, 2022, the Legislature could
have, but did not, pass other redistricting bills for the Governor’s consideration.

9
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ARGUMENT
L. The Petition meets this Court’s high bar for an original action.

The Wisconsin Constitution authorizes this Court to “hear original
actions and proceedings.” Wis. Const. art. VII, § 3(2). It is left to the Court’s
“judgement and discretion” to decide whether to “grant an application to
commence an original action in this court.” Petition of Heil, 230 Wis. 428,
284 N.W. 42, 50 (1938). The Court has long confined itself to granting only
those applications “upon the ground that the questions presented are of
such importance as under the circumstances to call for as speedy and
authoritative determination by this court in the first instance.” Id.; see also
State ex rel. La Follette v. Stitt, 114 Wis. 2d 358, 362, 338 N.W.2d 684 (1983)
(“We granted the petition to commence an original action because this
matter is publici juris and requires a prompt and authoritative
determination by this court in the first instance.”); Wis. Prof'l Police Ass'n,
Inc. v. Lightbourn, 2001 WI 59, 9 4, 243 Wis. 2d 512, 627 N.W.2d 807 (“The
supreme court limits its exercise of original jurisdiction to exceptional
cases in which a judgment by the court significantly affects the community
at large.”).

A.  The issues raised in the Petition merit the exercise of

original jurisdiction.

The Wisconsin Supreme court generally exercises its jurisdiction as a
“court of first resort” over cases affecting “the sovereignty of the state, its
franchises or prerogatives, or the liberties of its people.” Heil, 284 N.W. at
45 (quoting Attorney Gen. v. Chicago & N.W. Ry., 35 Wis. 425, 518 (1874)).
More specifically, the Supreme Court has repeatedly held that redistricting
challenges are appropriate for the Court’s exercise of its original

jurisdiction. Johnson v. Wisconsin Elections Commission, 2021 W1 87, q 20, 399
10
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Wis. 2d 623, 967 N.W.2d 469 (“Johnson 1”); Jensen v. Wisconsin Elections
Board, 2002 WI 13, § 17, 249 Wis. 2d 706, 639 N.W.2d 537 (2002) (“[T]here is
no question” that “any reapportionment or redistricting case is, by
definition, publici juris, impacting the sovereign rights of the people of this
state” and therefore warrants the Court’s exercise of original jurisdiction).
Indeed, as early as 1892, this Court exercised original jurisdiction over
claims of an unconstitutional gerrymander; claims akin to those asserted
here. See State ex rel. Att'y. Gen. v. Cunningham, 81 Wis. 440, 51 N.W. 724
(1892). It did so finding such exercise was needed “to secure and
protect...political rights and the liberties of the people.” Id. at 449. The
Court took redistricting disputes on as original actions repeatedly during
the 20th century. See, e.g., State ex rel. Bowman v. Dammann, 209 Wis. 21, 243
N.W. 481 (1932); State ex rel. Broughton v. Zimmerman, 261 Wis. 398, 52
N.W.2d 903 (1952), overruled on other grounds by State ex rel. Reynolds v.
Zimmerman, 22 Wis. 2d 544, 126 N.W.2d 551 (1964); State ex rel. Sonneborn
v. Sylvester, 26 Wis. 2d 43, 132 N.W.2d 249 (1965).

Moreover, characterizing its action as granting a petition for original
action, twelve years ago this Court took jurisdiction over a dispute because
it determined that a court violated the separation of powers by interfering
in the legislative process. State ex rel. Ozanne v. Fitzgerald, 2011 W1 43, § 7,
334 Wis. 2d 70, 798 N.W.2d 436 (2011). This case includes a similar claim of
violation of separation of powers by the judicial branch.

State legislative redistricting is primarily a state prerogative. Jensen,

249 Wis. 2d at § 5.

11
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B.  There are no adequate remedies available in the lower

courts.

The Court is more likely to grant a petition for original action when
the petition raises matters that are both publici juris and involve
circumstances of “exigency,” making any remedy in circuit court
inadequate. Heil, 284 N.W. at 48-49. Original Supreme Court jurisdiction is
appropriate when the “questions presented are of such importance as
under the circumstances to call for as speedy and authoritative
determination by this court in the first instance.” Id. at 50.

As Petitioners note, “time is of the essence.” (Petition at 20). If
indeed the current state legislative districts are unconstitutional in one or
more ways, there is insufficient time before the next scheduled elections to
start this dispute in circuit court and have it eventually wind its way to
final resolution before this Court. The parties, candidates, and voters all
need, before the key deadlines leading to the August 13, 2024 primary
elections, the certainty that comes with this Court deciding this case as an
original action. Moreover, the present maps have been used in only one
general state legislative election, held November 2022. Conducting more
elections using unconstitutional maps would further complicate the
elections process and add taxpayer expense by requiring more special
elections, as are called for with respect to all state senators elected in
November 2022 to the challenged districts and currently scheduled to hold

office into January 2027.

12
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C.  Factfinding is not necessary, and if any factfinding is
desired, it can be accomplished by referral to a circuit court
or referee.

From the face of the Petition, resolution of at least two of the legal
questions presented does not involve disputes of fact or any need for fact
finding: the contiguity and separation of powers questions. It cannot be
disputed that the state legislative districts imposed in Johnson v. Wisconsin
Elections Commission, 2022 W1 19, 401 Wis. 2d 198, 972 N.W.2d 559
(“Johnson I11”) are the same maps as were proposed by the Legislature as
SB 621, vetoed by the Governor, and which the Legislature did not even
attempt to override. Instead, the Court did that by imposing the exact
same maps reflected in SB 621. The legal question is whether in doing so,
the Court exceeded its power and infringed on the powers of the
Legislature, the Governor, or both.

Likewise, with respect to the contiguity claim, the current contours
of the state legislative districts cannot be disputed, including the extensive
lack of contiguity of many districts. The legal question is whether Article
IV, Sections 4 and 5 of the Wisconsin Constitution allow for this.

If the Court finds a violation of separation of powers or Article IV,
Sections 4 and 5, the maps are unconstitutional and must be replaced by
the Court. Under such circumstances, it need not even take up the
Petitioners’ partisan gerrymandering claims.

Even the facts underlying the legal claims of unconstitutional
partisan gerrymandering, should the Court wish to reach those claims, can
hardly be disputed. The makeup of the current state legislative districts
must be uncontested, as is the fact that they were arrived upon by making

as few changes as possible, applying a “least change” approach, to the

13
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2011 maps (though, as discussed in Petitioners” Memorandum of Law,
there was no majority opinion on what “least change” meant). (See Mem.
of Law at 76-77.) Moreover, evidence presented to a three-judge federal
district court demonstrated that those 2011 maps were designed “to secure
the Republican Party’s control of the state legislature for the decennial
period.” Whitford v. Gill, 218 F. Supp. 3d 837, 890 (W.D. Wis. 2016), vacated
and remanded, 138 S. Ct. 1916 (2018). That court concluded that “the
evidence establishe[d] that one of the purposes of [the 2011 state legislative
districts] was to secure Republican control of the Assembly under any
likely future electoral scenario,” and thus “entrench the Republican Party
in power.” Id. at 896. See also Baldus v. Members of the Wis. Gov't.
Accountability Bd., 849 F. Supp. 2d 840, 844 (E.D. Wis. 2012). Thus, the
partisanship of the 2011 maps is well-supported by evidence that could be
reviewed by this Court, as is the intent for the 2021 maps to be as similar as
possible to them. What remains to be determined is whether the resulting
current maps violate one or more provisions of the Wisconsin Constitution
due to the partisan gerrymandering. Thus, it is unlikely that further factual
development will be necessary to reach a judgment on the legal merits of
Petitioners’ partisan gerrymandering claims.

Should the Court find one or more of the five constitutional
violations alleged by the Petitioners, it will need to decide what remedies
to order. While identification of the appropriate remedies may call for fact
finding or factual development, when evaluating whether to grant a
Petition for Original Action, the question that is now before the Court, the
focus should not be and is not historically on the remedies portion of the
dispute. Rather, it is on the legal issues arising from the facts and whether

they “so importantly affect| ] the rights and liberties of the people of this
14
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state as to warrant” exercise of original jurisdiction. Heil, 284 N.W. 2d at
49; see also id. at 50. To forecast what may be necessary to identify the
ultimate remedies, before a violation has been found, is “putting the cart
before the horse.”

Moreover, should factfinding or fact development be needed in the
exercise of the Court’s original jurisdiction, as may be expected in
determining the appropriate remedies in a case like this, the Court has the
power to make “factual determinations,” Wurtz v. Fleischman, 97 Wis. 2d
100, 107 n.3, 293 N.W.2d 155 (1980), and “there are procedures for getting
those facts.” Ozanne, 2011 WI 43, § 108 (Abrahamson, C.J., concurring in
part and dissenting in part). Specifically, in original jurisdiction actions,
the Court may “refer issues of fact or damages to a circuit court or referee
for determination.” Wis. Stat. § 751.09; see also Wis. Stat. § 805.06. It has
done this in the past. See Wisconsin Pro. Police Ass'n, Inc., 2001 WI 59, q 6.

II.  Partisan gerrymandering claims are justiciable under the

Wisconsin Constitution.

The Democratic Senator Respondents agree with the Petitioners that
partisan gerrymandering claims are justiciable under the Wisconsin
Constitution, for the reasons stated in the Petition and Memorandum of
Law. (See Mem. of Law at 25-41.)

The Democratic Senator Respondents strongly believe that voters
should pick their representatives, not the other way around. They are
ready, willing, and able to serve their constituents from fairly drawn
districts and participate in the Legislature’s law-making function with
other senators similarly chosen. They believe that the Wisconsin
Legislature will better serve the People of the State of Wisconsin, and more

15
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faithfully fulfill its Constitutional role as the branch most responsive to the
needs of the citizens as a whole, if this Court recognizes that the Wisconsin
Constitution places limits on extreme partisan gerrymanders, applies those

limits, and strikes down the current maps.

III. The merits of the Petitioners’ legal challenges should be resolved
in their favor.

Although the merits of the Petitioners’ challenges to the current state
legislative districts are not yet before the Court, due to the extensive
briefing of the merits presented by the Petitioners in their Petition and
supporting materials and the short timeframe in which the issues
presented must necessarily be decided, the Democratic Senator
Respondents offer their perspective on the merits of the Petitioners” claims
below.

A.  The Democratic Senator Respondents do not contest
Petitioners” partisan gerrymandering claims.

The Democratic Senator Respondents recognize the constitutional
harms visited on voters like the Petitioners by the current state legislative
districts, as detailed in their Petition and Memorandum of Law. (See Mem.
of Law at 41-65.) They do not contest those claims. Because those claims
have been so thoroughly and convincingly briefed by Petitioners, the
Democratic Senator Respondents have nothing substantive to add to that

briefing.

16
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B.  The current state legislative districts violate the contiguity
requirements of Article IV, Sections 4 and 5 of the
Wisconsin Constitution.

The Constitution’s requirement for legislative district contiguity is
simple, clear, and absolute. Assembly districts must “consist of contiguous
territory and be in as compact form as practicable” and senate districts
must be composed of whole assembly districts and also consist of
“contiguous territory.” Wis. Const. art. IV, §§ 4 and 5. Petitioners’ Petition
demonstrates that 21 of the 33 Senate districts violate this command,
including several represented by Democratic Senator Respondents.
(Petition 99 78-92.) The Democratic Senator Respondents agree that the
current maps violate Article IV, Sections 4 and 5 of the Wisconsin
Constitution for the reasons stated by Petitioners. (See Mem. of Law at 65-
73.)

Without repeating those arguments, the Democratic Senator
Respondents add the observation that in the recent past, legislatures
controlled by both Democrats and Republicans, as well as courts, have
ignored the contiguity requirements of our Constitution. Perhaps they
were under the erroneous impression that a statute like the one referenced
in Prosser v. Elections Board, 793 F. Supp. 859 (W.D. Wis. 1992), and since
repealed, could amend the Constitution. Or perhaps they believed that a
“past practice” by previous legislatures and courts of enacting and
imposing maps lacking contiguity meant that the Constitution does not
mean what it says. Or maybe they thought that because in the past maps
containing noncontiguous districts were not challenged as

unconstitutional, the contiguity requirement guaranteed to the People of
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Wisconsin in the Constitution had somehow been waived as to all
redistricting going forward.

To be clear, there are two ways and two ways only to amend the
Constitution. First, an amendment may be proposed in either house,
passed by both houses of the legislature in each of two successive sessions,
and then submitted to the people for approval and ratification. Second, a
Constitutional Convention may be held. Wis. Const. art. XII, §§ 1 and 2.
Although Article IV Sections 4 and 5 have been amended in the past, most
recently in 1982, no amendment has been made modifying the plain, clear,
and absolute requirement that both Assembly and Senate districts consist
of “contiguous territory.”

Indeed, as noted by the Petitioners, the Wisconsin Supreme Court
affirmed only three years ago that the word “contiguous,” used in a
municipal annexation statute requiring contiguity, should be attributed its
“common and approved usage unless a different definition has been
designated by the statutes.” Town of Wilson v. City of Sheboygan, 2020 W1 16,
917,390 Wis. 2d 266, 938 N.W.2d 483); (See Mem. of Law at 67). After

determining that the statutes do not define the word, it determined that

the meaning of “contiguous” is to require at a minimum some significant

degree of physical contact.” Town of Wilson, 2020 W1 16, §9 17-19

(emphasis original). An interpretation of “contiguous” to “include] ]
territory near to, but not actually touching” was rejected. Id. at 19. That

plain meaning applies to Article IV Sections 4 and 5 as well.

18



I ESSNNNNSNNNNN——————§—S—S—S§S§R§S§,§5—SER————S9———,m,_,—_—_—_m,8,,S,S5
Case 2023AP001399 Response of Democratic Senators In Support of Petitio... Filed 08-22-2023 Page 19 of 33

C.  The current state legislative districts violate the separation-
of-powers doctrine reflected in the Wisconsin Constitution.

1. The separation of powers standard.

The Wisconsin Constitution —which derives its authority from the
consent of the People of Wisconsin —confers three types of governmental
power: legislative, executive, and judicial. Wis. Const. art. IV, § 1; id. art. V,
§ 1; id. art. VII, § 2. Each power is vested in a coordinate branch of
government, with “no branch subordinate to the other, no branch to
arrogate to itself control over the other except as is provided by the
constitution, and no branch to exercise the power committed by the
constitution to another.” State ex rel. Friedrich v. Cir. Ct. for Dane Cnty., 192
Wis. 2d 1, 13, 531 N.W.2d 32 (1995).

“ A separation-of-powers analysis ordinarily begins by determining
if the power in question is core or shared.” Serv. Emps. Int'l Union, Loc. 1 v.
Vos, 2020 W1 67, 9 35, 393 Wis. 2d 38, 946 N.W.2d 35 (Hagedorn, J.). Core
powers are “exclusive...constitutional powers into which other branches
may not intrude.” State v. Horn, 226 Wis. 2d 637, 643, 594 N.W.2d 772
(1999). Shared powers “lie at the intersections of these exclusive core
constitutional powers.” SEIU, 2020 WI 67, § 35 (citing Horn, 226 Wis. 2d at
643). The branches may exercise power within these “borderlands,” but
may not “unduly burden or substantially interfere with another branch.”
Id. (citing Horn, 226 Wis. 2d at 644).

“Each branch of government must abide by the law.” Ozanne, 2011
WI 43, q 126 (Abrahamson, J., concurring in part and dissenting in part).
“In a government of laws, existence of the government will be imperiled if

it fails to observe the law scrupulously...Against this pernicious doctrine
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thi